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U.S. “Reservations’ to this Treaty May be Futile

CEDAW: Pro-United Nations, Not Pro-Women

For the better part of 23 years, the United Nations Convention on the Elimination of All Forms
of Discrimination Against Women (CEDAW) has sat collecting dust in the Foreign Relations
Committee, deemed too controversid to seethe light of day. Chairman Biden's account, however,
leaves the impresson that the tregaty is routine business, one that dovetails nicely with a presdentid

priority.

In his opening statement before a June 13 committee hearing, Chairman Biden offered
reassurances about the treaty:  “For the United States, the treaty will impose aminima burden. The
U.S. Condtitution and existing federa law will satisfy the obligations of the treety. The United States
will need to enter a handful of reservations to the treety whereit is inconsstent with the Condtitution or
current federd law.”

On Jduly 30, the day the Foreign Relations Committee passed CEDAW (12-7 vote), Chairman
Biden stressed in a press release, “ The Bush Adminigtration has indicated its support for the women's
rights treaty by listing it as one of the pending internationa agreements that ‘are generdly desirable and
should be approved.” ”

Unfortunately, Chairman Biden's statements are both mideading and inaccurate. It isfar from
certain that CEDAW will impose only a“minima burden” on the United States, and it is unclear
whether reservations would have force under the treaty. In addition, Secretary of State Colin Powell
and Assgant Attorney Genera Danidl Bryant oppose passage of CEDAW, believing the committee' s
actionsto be “premature.” Prior to the committee vote, they requested more time from the Chairman
to complete their review of the treaty, and were rebuffed. Seven Republican Senators— Helms, Lugar,
Hagd, Frig, Allen, Brownback, and Enzi — joined the Adminigtration in its oppostion.

Secretary Powell Opposed to | mmediate Passage

In response to aletter from Chairman Biden in February of this year, the Bush Adminigtration
did lig CEDAW in the categories of treaties consdered “generaly desirable and should be approved.”
In duly, however, the Bush Administration specifically asked Chairman Biden to delay the committee
vote and identified as many as 30 other treeties currently before the committee that are higher priorities
for nationa security and foreign policy purposes than CEDAW. Apparently, the persona appedls from



Secretary Powell and Assstant Attorney Generd Bryant for additiona time to more thoroughly review
the treety carried little weight with the Chairman.

The Departments of State and Justice are certainly judtified in taking a cautious gpproach.
Centrd to their concernsis the impact CEDAW may have on U.S. sovereignty and itsimplications on
condtitutiona and statutory law, as well as the manner in which the CEDAW Committee (the entity
responsible for tresty adminigiration) has been interpreting the treety. Included among the CEDAW
Committee' s recommendations, for example, are such “rights’ as the legdization of progtitution (China);
the dimination of Mother’s Day (Bdarus); and the legdization of abortion (Irdland). [For detals, see
RPC paper titled, “ Why a Pro-Women Senate Should Not Ratify CEDAW,” 8/14/02.] As
Secretary Powd |l noted in a July 8 letter to Chairman Biden:

“The vagueness of the text of CEDAW and the record of the officia U.N. body that
reviews and comments on the implementation of the Convention. . . raise anumber of
issues that must be addressed before the United States Senate provides its advice and
consent. . . . State Parties have dways retained the discretion on whether to implement
any recommendations made by the Committee. The existence of this body of reports,
however, hasled usto review both the treaty and the Committee' s comments to
understand the bagis, practicd effect, and any possible implications of the reports. We
are al'so examining those aspects of the treaty that address areas of law that have
traditiondly been left to the individud States. The complexity of thistreaty raises
additiona important issues, and we are examining those aswell.”

Signed by President Carter in 1980, this treaty has failed to gain support from Democrat
magorities in the Senate over the last two decades. 1n 1994, the only other time a Democrat mgjority
passed a CEDAW resolution out of Foreign Relations, many of the same concerns now expressed by
Secretary Powell also prevented floor consideration then. Despite this track record, Senator Biden
ignored the requests of Secretary Powell and Assistant Attorney Genera Bryant to delay the vote.
Why the sense of urgency given the amount of time that has dlapsed, as well as past Democrat failures
to consider CEDAW?

Entering “ Reservations’ an Exercisein Futility Under CEDAW

Chairman Biden, as wdll asthe Adminidration, has dluded to reservations as a means of
protecting U.S. law under the tresty. While reservations are the typical mechanism by which anation
adopting a bilaterd agreement attempts to protect itsinterests, it is not clear that this mechanism will
have the desired effect under CEDAW.

A State enters areservation to serve notice that it intends to exclude or dter the legdl effect of
the gpplication of certain provisions of atreaty. (Understandings and declarations are additiond tools
that can be used; however, these merdly clarify a State’ s position and do not propose to change or
modify the legd effect of atreety and are therefore less authoritative than reservations.) Regardless,



due to the United Nations “impermissbility principle’ adopted by the CEDAW Committee, none of
these procedural steps may protect U.S. sovereignty under the treaty.

The“impermissibility principle’ amply states that a“reservation incompetible with the object
and purpose of the present Convention shall not be permitted” (Article 28 of CEDAW), and athough
reservations are not prohibited, “those which chalenge the centrd principles of the Convention are
contrary to the provisons of the Convention and to generd internationd law. As such they may be
challenged by other States parties’ (General Recommendation No. 21 (13" session, 1994)).

The Committee then identifies Article 2 (which comprises the broad, overdl obligation to
eiminate dl forms of discrimination against women under the treety) and Article 16 (the dimination of
discrimination asit relates to marriage and the family) as the core principles of CEDAW. It dso states
thet, “Nether traditiond, religious or culturd practice nor incompatible domestic laws and policies can
judtify violations of the Convention,” (Genera Recommendation No. 21 (13th session, 1994)).

In other words, because Articles 2 and 16 are principles central to CEDAW and because such
principles cannot be chalenged by States parties, no reservations to these Articles are permissible —
not even for rdigious, traditiond, or culturd reasons. Theimpermissibility principle doesn't seem to
dlow much room for chance. 1t issmply difficult to conceive of any issue that won't fal under ether
Articles 2 or 16, given their breadth, aswell as the manner in which the Committee has interpreted
CEDAW over the last 23 years. Therefore, it appears any reservations the Senate attachesto
ratification could smply be ruled *incompatible with the object and purpose of the present convention”
and summarily dismissed.

Also of concern is the manner in which the CEDAW Committee will gpply the impermissibility
principle to the various parties. Will the reservations of dl naions be ruled impermissble or will some
be allowed to stand? What standard or baseline will the Committee use to make such determinations?
If U.S. reservations were dismissed, for example, but those of Saudi Arabia or Chinaor any other
nation with aless than stellar record of honoring basic women' s rights were accepted, then the
Committee will have made an even greater farce of women'’srights than it dreaedy has through its
variousrulings. Unfortunatdly, there seems to be no guarantee againg such a scenario given the nature
of the Committee' s actions to date.

The Senate should not ratify CEDAW without a clear understanding of its true impact on our
nation, particularly whether any U.S. reservations will have force under the treaty. If the United States
cannot protect itsdf from CEDAW principles “incongstent with the Condtitution,” then ratification may
ultimately empower the United Nations at the expense of U.S. sovereignty. Should that happen,
women in the United States and elsewhere may have to bear the “minimal burden” of a U.N. capable of
defining women' s rights as the legdization of progtitution and the eimination of Mother’s Day.
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