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Buckley in a Nutshell

The Condtitution of the United States grants to Congress the power to regulate eections for
nationd office' but forbids to Congress the power to regulate speech (and association).? Whenever
Congress atempts to regulate politica campaigns, therefore, the push for the power granted is
congtrained by the pull of the power denied.

Buckley v. Valeo, 424 U.S. 1 (1976) (per curiam), isthe leading case where the prohibition
againg regulating speech confronted the power to regulate eections. Buckley can be approached as a
legd struggle between competing interpretations of the Congtitution, or it may be seen as a fundamental
philosophica struggle between differing ideas of equdity and liberty — and the meaning of money for
both.® That struggle continues to this day.

The Act’s Challengers

In Buckley, the Supreme Court reviewed the congtitutionality of the Federa Election Campaign
Act (FECA), which was * by far the most comprehensive reform legidation [ever] passed by Congress
concerning the eection of the President, Vice-President, and members of Congress™* A paliticaly
diverse st of plaintiffs — including conservative Republican Senator James Buckley, libera
Demoacratic Senator Eugene McCarthy, the American Conservative Union, the Libertarian Party, and
the American Civil Liberties Union — attacked the Act, dleging that on numerous points the FECA
infringed on condtitutionally protected rights.

The Act’s Defenders

FECA was defended by the Federd Election Commission, Common Cause, and others who
argued that the Act was not about speech, but about money and equality. “We cannot too often stress
that the legidation in suit is concerned with money, not gpeech,” wrote the defendersin one of their
briefs. “Theevil amed & is not prolixity, but the undue influence and the gross digparities resulting from
unlimited spending in dectora campaigns.™

The Attemptsto Justify FECA



The Act’s defenders advanced three governmentd interests to judtify FECA's limitations on
expression, because even fundamenta congtitutiond rights may be circumscribed under the Supreme
Court’stest if the government can show a compelling reason for the redtriction and if the restriction is
no broader than necessary to achieve an important governmental objective.

. Fird, it was said, FECA was designed primarily to prevent “ corruption and the
gppearance of corruption spawned by the red or imagined coercive influence of large
financid contributions. . . ."®

. Second, FECA was intended to “mute the voices of affluent persons’ and “thereby
equdize the rdaive ability of dl citizens’ to influence eections’

. And third, FECA was supposed to “brake. . . the skyrocketing cost of politica
campaigns’ and thereby “ open the politica system more widely to candidates without
access’ to large sums of money.®

FECA Upheld in Part

In its Buckley decision, the Supreme Court agreed with FECA’ s defenders, in part, and did
uphold FECA with respect to —

. public financing of presdentid dections,
. record keeping and disclosure requirements, and
. contribution limits.

The Court said FECA’ s contribution limits implicated the freedom of politica association, a
“basic condtitutiona freedom,” but thet *[€]ven a sgnificant interference with protected rights of politica
associaion may be sustained if the State demondtrates a sufficiently important interest and employs
means closaly drawn to avoid unnecessary abridgment of associationa freedoms”® The Court found
the government’ sinterest in diminating (or minimizing) corruption and the appearance of corruption was
a“sufficiently important intere” to overcome a person’s freedom to make an unlimited contribution.
(The Court did not examine the other purported judtifications for limits on contributions.) Therefore,
FECA'’slimits on political contributions were held to be congtitutiond.

FECA Struck Down in Major Part

In the larger sense, though, the Act’s defenders lost their case because the Buckley court
ultimately held that FECA was indeed about congtitutionally protected free speech’® and free
association.!* All three of the proffered justifications for limiting expenditures were held inadequate,
and the Supreme Court struck down the limitations on —

. campaign expenditures,
. independent expenditures by individuas and groups, and
. expenditures by candidates from their persond funds.'?
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Inits brief, the United States had told the High Court that “[t]he central question involved in
expenditure limitations, which is quite different from that involved in contribution limitations, is whether a
person can be prohibited from spending money to communicate an idea, belief, or cal to action.”
When the * centrd question” is dated thisway (and it seems an entirely fair and accurate way to Sate
it), it is hard to see how the Court could have done anything except find expenditure limits
unconditutiond.

The proffered judtifications for FECA’s expenditure limits al were rgected. The asserted
interest in eiminating corruption was insufficient because “independent advocacy . . . does not presently
appear to pose dangers of red or gpparent corruption comparable to those identified with large
campaign contributions.”** The other two proffered judtifications (restricting the speech of thericher to
make the speech of the poorer relaively more influential, and opening up the political system to make it
“morefair”) fared no better. The Court held that government cannot restrict the speech of some
personsin order to enhance the speech of others,™ nor can the government restrict speech to make the
election process “more fair.”1

Section 601(e)(1) of the FECA provided, “No person may make any expenditure. . . relative
to aclearly identified candidate during a cdendar year which, when added to al other expenditures
made by such person during the year advocating the election or defeat of such candidate, exceeds
$1,000." The court of appeds regarded this expansive provison as aminor “loophole closng”
provison that prevented persons from circumventing the limit on contributions. This was the gpparent
position of Congress, aso.'’

The Supreme Court emphatically disagreed with both Congress and the lower court.

Drawing Distinctions Within the Opinion

The Buckley court acknowledged (or crested) four distinctions, and the decision cannot be
understood unless the digtinctions are recognized and understood:

. Firgt, the Supreme Court said there is a condtitutionaly significant ditinction between a
contribution and an expenditure. A contribution is given to a candidate or political
committee, and it carries with it the possibility of apalitical quid pro quo or the seeds
of corruption. On the other hand, expenditures do not go to candidates and do not
have the same potentid for inducing corruption.

. Second, the Court distinguished between the First Amendment implications of
contribution limits and expenditure limits. The “primary Firs Amendment problem”
with the contribution limits was their effect on “freedom of political association,™8 but
the problem with the expenditure limits was their “direct and subgtantia restraints on the

quantity of political speech.”*



. Third, the Court said there is a condtitutiondly sgnificant difference between the harm
done by contribution limits and the harm done by expenditure limits. “[A]lthough the
Act’s contribution and expenditure limitations both implicate fundamenta Frst
Amendment interedts, its expenditure ceilings impose significantly more severe
restrictions on protected freedoms of political expression and association than do its
limitations on financid contributions.”?°

. Fourth, the Court held that political expenditures congtitute core political speech,? but
that political contributions, although protected by the First Amendment, are not & the
core but closer to the crust of the First Amendment.?

Written by Lincoln Oliphant, 224-2946
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Endnotes

1. “The Times, Places and Manner of holding Elections for Senators and Representatives, shdl be
prescribed [by] each State . . .; but the Congress may at any time by Law make or dter such
Regulations. .. .” U.S. Congt., Art. |, sec. 4. Congress aso has broad power to legidate in connection
with presdentia eections. Burroughsv. United States, 290 U.S. 534 (1934).

2. “Congress shal make no law . . . abridging the freedom of speech, or of the press; or theright of the
people peaceably to assemble. .. .” U.S. Congt., Amend. 1. The amendment also protects afreedom
of association. NAACP v. Alabama ex rel. Patterson, 357 U.S. 449 (1958).

3. Buckley seemsto be a classic case pitting one conception of equaity against a conception of liberty.
In BeVier, “Money and Palitics A Perspective on the Firss Amendment and Campaign Finance
Reform,” 73 Calif. L. Rev. 1045, 1046 n. 5 (1985), Professor BeVier listed the views of some of the
leading proponents of leveling: Tribe (“contribution and expenditure limitations promote speech by
redressng distortion caused by wedlth”), Cox (“increasing voice of financialy powerful corporations
means net loss of human freedom”), Lowengtein (“ contribution limits in referendum contests [are]
required to promote political equality”), Nicholson (“large politica contributions violate the equal
protection rights of voters of modest means’), Patton & Bartlett (* corporate contributions reduce ability
of othersto be heard in political arend’), and Wright (* campaign contributions reduce ability of others
to be heard in politicd arend’).

It is questionable, of course, whether leveling the money does produce greater equdity or
“amply shift the locus of inequdity. Candidates and potentia speakers have unequa accessto
volunteer support, unequa opportunity to benefit from ‘issue groups that engage in publicity designed
to increase the salience of an issue on which the candidate may have awell-known position, and
unequa access to other nonmonetary sources of potentid support. The total inequality may be the
same after FECA as before; those who would seek to foster inequaity smply must use different
resources. And, of course, dl of these forms of support can be exchanged for the candidate's
promises, express or implied, of favorable treetment.” Brief for the Attorney Generd as Appellee and
United States as Amicus Curiae at 57 n. 34, Buckley v. Valeo.

4. The quotation is from the United States Court of Appedls for the Digtrict of Columbia Circuit, 519
F.2d at 831. Of course, FECA hasroots that go back generations. An excellent history of campaign
laws can be found in Epstein, “ Corporations and Labor Unionsin Electorad Politics” 425 Annals 33
(1976).

5. Brief for the. . . Federd Election Commission a 47-48, Buckley v. Valeo.

6. 424 U.S. a 25-26. Text here and in footnotes 7 and 8 show the rationales for contribution limits.
Similar rationaes were advanced for limiting expenditures.



7.1d.
8. Id.
9. 1d. a 25 (citations and interna quotation marks omitted).

10. “The Act’s contribution and expenditure limitations operate in an area of the most fundamenta First
Amendment activities. Discussion of public issues and debate on the qualifications of candidates are
integral to the operation of the system of government established by our Condtitution. The First
Amendment affords the broadest protection to such palitical expresson in order ‘to assure [the]
unfettered interchange of ideas for the bringing about of politica and socia changes desired by the
people.” Although First Amendment protections are not confined to ‘the exposition of ideas” ‘thereis
practically universa agreement that amgjor purpose of that Amendment was to protect the free
discusson of governmentd affairs, . . . of course includ[ing] discussons of candidates. ...” Thisno
more than reflects our * profound nationa commitment to the principle that debate on public issues
should be uninhibited, robust, and wide-open.” In arepublic where the people are sovereign, the ability
of the citizenry to make informed choices among candidates for office is essentid, for the identities of
those who are elected will inevitably shape the course that we follow as anation. As the Court
observed in [1971], ‘it can hardly be doubted that the condtitutional guarantee hasiits fullest and most
urgent gpplication precisely to the conduct of campaigns for politica office’” 424 U.S. a 14-15
(citations omitted).

11. “The First Amendment protects political association as well as politica expresson. The
condtitutiond right of association explicated in NAACP v. Alabama, 357 U.S. 449, 460 (1958),
semmed from the Court’ s recognition that ‘[€]ffective advocacy of both public and private points of
view, particularly controversia ones, is undeniably enhanced by group association.” Subsequent
decisons have made clear that the First and Fourteenth Amendments guarantee ‘ freedom to associate
with others for the common advancement of politica beliefs and ideas,” afreedom that encompasses
‘[t]he right to associate with the political party of one schoice’” 424 U.S. at 15. “The Act's
contribution and expenditure limitations . . . impinge on protected associaiond freedoms. Making a
contribution, like joining a political party, servesto affiliate a person with a candidate. In addition, it
enables like-minded persons to pool their resources in furtherance of common political goas. . ..” 1d.
a 22.

12. See, 424 U.S. at 143. Also, the method for appointing the members of the Federd Election
Commission was held to violate the Appointments Clause.

13. Brief for the Attorney Generd as Appellee and for the United States as Amicus Curiae at 67,
Buckley v. Valeo.

14. 424 U.S. at 46.



15. “It isargued, however, that the ancillary governmenta interest in equaizing the relative ability of
individuals and groups to influence the outcome of eections serves to judtify the limitation on express
advocacy of the election or defeat of candidates imposed by section 608(e)(1)’ s expenditure ceiling.
But the concept that government may restrict the speech of some eements of our society in order to
enhance the relative voice of othersiswhally foreign to the First Amendment, which was designed ‘to
secure “the widest possible dissemination of information from diverse and antagonistic sources”” and
‘to assure unfettered interchange of ideas for the bringing about of political and socid changes desired
by the people’ The First Amendment’ s protection against governmenta abridgment of free expression
cannot properly be made to depend on a person’ s financia ability to engage in public discusson.” 424
U.S. a 48-49 (citations omitted). “Neither the voting rights cases nor the Court’ s decision upholding
the Federd Communications Commission’s fairness doctrine lends support to appellees position that
the Firs Amendment permits Congress to abridge the rights of some persons to engage in politica
expression in order to enhance the relative voice of other ssgments of our society.” Id. Id. at 23. at
49-50 n. 55.

16. “The Court’ sdecisonsin Millsv. Alabama and Miami Herald Publishing Co. v. Tornillo hed
that legidative restrictions on advocacy of the election or defeat of politica candidates are wholly at
odds with the guarantees of the First Amendment. In Mills, the Court addressed the question whether
‘a State, conggtently with the United States Condtitution, can make it a crime for the editor of adaily
newspaper to write and publish an editorid on eection day urging people to vote a certain way on
issues submitted to them.” We held that ‘no test of reasonableness can save [such] a state law from
invdidation as a violation of the Firs Amendment.” Y et the prohibition of eection-day editorias
invaidated in Millsis clearly alesser intrusion on congtitutiona freedom than a $1,000 limitation on the
amount of money any person or association can spend during an entire eection year in advocating the
election or defeat of acandidate for public office. More recently in Tornillo, the Court held that
Forida could not congtitutionally require a newspaper to make space available for a politica candidate
to reply toitscriticism. Y et under the Florida statute, every newspaper was free to criticize any
candidate as much as it pleased so long as it undertook the modest burden of printing hisreply. The
legidaive restraint involved in Tornillo thus aso paesin comparison to the limitations imposed by
section 608(e)(1).” 424 U.S. at 50-51 (selected citations and footnote omitted).

17. In agtatement that now seems stunningly indifferent to the rights of independent political speakers
and the vaue of independent political speech, the Senate Committee on Rules and Adminigtration wrote
initsreport:

“While independent expenditures pose a difficult question, it should be emphasized that . . .
controls [on such expenditures] are imperdive if Congressisto enact meaningful limits on direct
contributions. Otherwise, wedthy individuas limited to a $3,000 direct contribution could aso
purchase one hundred thousand dollars worth of advertisements for afavored candidate. Such a
loophole would render direct contribution limits virtually meaningless. Admittedly, expenditures made
directly by an individud to urge support of a candidate pose First Amendment issues more vividly than



do financia contributions to a campaign fund. Nevertheless, to prohibit a $60,000 direct contribution
to be used for a TV spot commercid but then to permit the would-be contributor to purchase the time
himsdlf, and place acommercid endorsing the candidate, would exdt congtitutiona form over
substance. Y our Committee does not believe the First Amendment requires such awooden
congruction. If Congress may, consastently with the First Amendment, limit contributions to preserve
the integrity of the electora process, then it dso can condtitutiondly limit independent expendituresin
order to make the contribution limits effective.” S. Rep. 93-689, 93d Cong., 2d Sess. 18-19 (1974)
(3 paragraphs combined).

18. 424 U.S. at 24-25.
19. Id. at 39.
20. 1d. at 23.

21. “A redtriction on the amount of money a person or group can spend on political communication
during a campaign necessarily reduces the quantity of expresson by redtricting the number of issues
discussed, the depth of their exploration, and the size of the audience reached. Thisis because virtualy
every means of communicating idess in today’ s mass society requires the expenditure of money. The
digtribution of the humblest handbill or lesflet entails printing, paper, and circulation costs. Speeches
and rdlies generdly necessitate hiring ahal and publicizing the event. The dectorate' sincreasng
dependence on television, radio, and other mass media for news and information has made these
expengve modes of communication indispensable insruments of effective political speech. The
expenditure limitations contained in the Act represent substantid rather than merely theoretica restraints
on the quantity and diversity of politica speech.” 424 U.S. at 19 (footnote omitted) (2 paragraphs
combined). Seedso, id. a 39 (“ The [expenditure] restrictions, while neutral as to the ideas expressed,
limit political expression ‘at the core of our dectora process and of the First Amendment freedoms.””).

22. “By contragt with alimitation upon expenditures for political expression, alimitation upon the
amount that any one person or group may contribute to a candidate or political committee entailsonly a
margind restriction upon the contributor’ s ability to engage in free communication. A contribution
sarves as a generd expression of support for the candidate and his views, but does not communicate
the underlying basis for the support. The quantity of communication by the contributor does not
increase perceptibly with the Sze of his contribution, since the expression rests solely on the
undifferentiated, symbolic act of contributing. At mogt, the size of the contribution provides avery
rough index of the intengity of the contributor’ s support for the candidate. A limitation on the amount of
money a person may give to a candidate or campaign organization thus involves little direct restraint on
his political communication, for it permits the symbolic expresson of support evidenced by a
contribution but does not in any way infringe the contributor’ s freedom to discuss candidates and

issues. While contributions may result in political expression if spent by a candidate or an association to
present views to the voters, the transformation of contributionsinto political debate involves speech by
someone other than the contributor.” 424 U.S. a 20-21 (footnote omitted).






