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S. 139 — The Climate Stewardship Act of 2003
[The McCain-Lieberman Substitute]

Per a unanimous consent agreement reached on July 31, 2003, the Committee on Environment and
Public Works was discharged from consideration of S. 139 on October 29; there was no committee
consideration and, therefore, there is no committee report.

NOTEWORTHY

. By unanimous consent, the Senate began consideration of S. 139 on October 29 for debate only,
with two hours remaining for October 30, to be followed by votes. The U.C. reached on July 31
limits amendmentsto one: the McCain-Lieberman subdtitute amendment. This Legidative Notice
describes the substitute.

. The substitute requires covered businesses and governments to reduce greenhouse gas emissons
to 2000 levels by 2010. Thosefailing to meet thistarget will be ligble for acivil pendty.

. The substitute provides new research mandates for various areas of climate change research. It
as0 establishes a National Greenhouse Gas Database to collect, verify, and analyze information on
U.S. companies greenhouse gas emissions. It will consst of an inventory of emissonsand a
regisiry of emission reductions and increases in carbon sequestration (by plants or geologica
storage areas) by dl covered entities. (Those not required to may voluntarily provide the
information.) The database will aso credit businesses for any early emissons reductions.

. The subgtitute establishes an emissons trading system, and requires that beginning in cdendar year
2010, each covered entity will be required to submit to the Administrator one tradegble alowance
for every metric ton of greenhouse gases messured in units of carbon dioxide equivaents.

. The Bush Adminigtration “strongly opposes’ S. 139 and the subgtitute amendment, noting the hill
“would establish the first mandatory regulations to limit emissons of greenhouse gases from all
sectors of the U.S. economy.” The statement issued by the Office of Management and Budget on
October 29 dso noted the Adminigtration “ does not believe further legidation is necessary” to
address global climate change.




Background

In 1997, President Clinton signed the Kyoto Protocol, which committed the United States to
reduce its emissonsto 7 percent below 1990 levels by the 2008-2010 compliance period. The protocol
has no enforcement mechanism.

The Senate had acted prior to the President signing the protocol: on July 25, 1997, it unanimoudy
passed the Byrd/Hagel resolution (S. Res. 98, vote of 95-0), which stated that the United States Senate
would reect any climate agreement that did not mandate *new specific scheduled commitmentsto limit or
reduce greenhouse gas emissions for Developing Country Parties within the same compliance period’ as
the United States or that “would result in serious harm to the economy of the United States” [See RPC's
Record Vote Analysis 205 of 1997]. The Kyoto Protocol failed to meet these conditions, and
consequently, President Clinton never submitted the protocol for Senate ratification, nor has President
Bush. So far, the conditions necessary to bring the Kyoto Protocol into force have not been met.

The bill under congderation, S. 139, wasinitidly cogponsored by Senators McCain and
Lieberman. The bill was never reported out of committee. On July 31, a unanimous consent agreement
was reached in which S. 139 would be discharged from the Environment and Public Works Committee
and debated under the following limitations: that there be atota of Sx hours of debate on the bill and a
subgtitute amendment and that the only amendment in order be a subgtitute amendment. It is the subgtitute
that is described in this Legidative Notice.

Bill Provisions

Title| - Federal Climate Change Resear ch and Related Activities

The subgtitute requires the Director of the National Science Foundation to establish afellowship
program for students pursuing graduate studies in climate change. It requires the Assstant Secretary of
Technology Palicy a the Department of Commerce to conduct a study of technology transfer barriers,
best practices, and outcomes of technology transfer activities at Federd |aboratories reated to the
licensing and commercidization of technologies that, compared to Smilar technologies in commercid use,
result in reduced emissions of greenhouse gases or increase sequestration of greenhouse gases.

The subgtitute increases royaties to inventors of climate change-related or energy-efficient
technologies from 15 percent to 25 percent, if the inventor’ srights are assigned to the United States, and
increases the maximum payment to inventors from $150,000 to $250,000.



The substitute requires the Secretary of Commerce (hereafter referred to as the Secretary) to
contract a study with the Nationd Academy of Science to determine the effects of the entry into force of
the Kyoto Protocol without U.S. participation on:

—U.S. globa competitiveness;

—internationd scientific cooperation;

— participation in internationa environmenta climate change mitigation efforts; and
—technology deployment.

The subdtitute directs the Committee on Earth and Environmenta Sciences — established under the
Federal Coordinating Council on Science, Engineering, and Technology — to develop alist of priority arees
for research and development on climate change that are not being addressed by Federa agencies. The
list will be transmitted to the Nationa Science Foundation (NSF). It directs the NSF to request, as part of
itsannua request for appropriations, funds to research the listed priorities. The subgtitute authorizes an
gppropriation to the NSF of not less than $25 million for Fisca Y ear 2004 and each fiscd year theredfter
for this purpose.

The Secretary, through the National Oceanic and Atmaospheric Adminigiration, is directed to carry
out scientific research on the potentid effects of aorupt climate change, which is defined as achangein
climate that occurs so rgpidly or unexpectedly that human or natural systems may have difficulty adapting
toit. It authorizes $60 million to carry out this research for Fiscd Y ear 2004, to remain available until
expended.

The subdtitute directs the Nationa Indtitute of Standards and Technology to develop measurement
standards and technologies to facilitate activities to reduce greenhouse gas emissons or sequester
greenhouse gas emissions. To facilitate these efforts, the Secretary is directed to initiate a program to
develop innovative standards and measurements technologies to ca culate greenhouse gas emissions or
reductions for which no accurate or reliable measurement technology exigts. It providesthat the Director
of the Nationd Ingtitute of Standards and Technology, through the Manufacturing Extension Partnership
Program, may promote the use of greenhouse-gas-reducing technologies. The subgtitute also directsthe
Secretary of Agriculture to establish the Climate Change Education and Outreach Initiative Program to
educate farmers on globa climate change.

Titlell - National Greenhouse Gas Database

The subgtitute directs the Administrator of the Environmenta Protection Agency, in coordination
with the Secretaries of Commerce, Energy, and Agriculture, and private-sector and non-governmental
organizations, to establish aNationd Greenhouse Gas Database to collect, verify, and andyze information
on greenhouse gas emissons. The database shdl consst of an inventory of greenhouse gas emissons and
aregistry of greenhouse gas emission reductions and increases in sequestration.



The subgtitute defines the entities covered by thishill’s provisons. Generdly, they are any eectric
power, industrid, or commercia entity that owns or controls a source of greenhouse gas emission, refines
or imports petroleum products for use in transportation, or produces or imports hydrofluorocarbons,
perfluorocarbons, or sulfur hexafluoride, and emits from any single entity owned by the entity, over 10,000
tons of greenhouse gas per year, measured in carbon-dioxide equivalents. (See Section 3, paragraph 5.)

The substitute directs that no later than July 1 of each caender year after 2008, each covered
entity shdl submit to the Administrator a report that states the entity’ s entity-wide greenhouse gas
emissonsfor the previous year. Covered entities may register greenhouse gas emissions reductions
achieved after 1990 and before 2010, and an entity that is not covered may aso report any reductions
achieved at any time since 1990.

Each entity that submits a report must provide information sufficient for the Administrator to verify
that the greenhouse gas report is accurate.

The subdtitute directs the Adminigtrator to ensure that the information in the database is published
and accessible to the public.

The subdtitute directs the Secretary to establish by rule comprehensive measurement and
verification methods to ensure an accurate record of greenhouse gas emissons for usein the regidiry.
Covered entities will be required to use a continuous emissons monitoring sysem. The subgtitute dso
directs the Secretary, in coordination with the Secretary of Agriculture, to establish standards to measure
the results of the use of carbon sequestration and carbon recapture technologies. These standards and
measures shal be made available for public comment for at least 90 days.

Title 11l - Market-Driven Greenhouse Gas Reductions

Beginning in calender year 2010, each covered entity will be required to submit to the
Adminigrator one tradeable alowance for every metric ton of greenhouse gases measured in units of
carbon dioxide equivalents. For the trangportation sector, the Administrator shall determine the amount of
greenhouse gases that will be emitted when petroleum products are used for transportation. The
Adminigtrator will dso determine the amounts of hydrofluorocarbons, perfluorocarbons, or sulfur
hexaflouride that will be dlowed.

After 2010, a covered entity may satisfy up to 15 percent of its total adlowance submisson
requirement by:

— submitting tradesble alowances from another nation’s budget, if that nation’ s trading system is
determined by the Administrator to be accurate, transparent, and enforceable;
— submitting aregistered net increase in sequestration;



— submitting a greenhouse gas emissions reduction that was registered in the database by an uncovered
entity; or
— submitting credits distributed by the Adminigtrator.

Covered entities shal be dlowed to borrow againgt future emissions reductions. Tradesgble
alowances may be sold, exchanged, purchased, retired, or banked for future compliance requirements.

The subdtitute directs the Administrator to promulgate regul ations to establish tradegble
alowances, denominated in units of carbon dioxide equivaents, for caendar years beginning after 2009,
equa to 5,896 million metric tons reduced by the amount of emissons of greenhouse gasesin caendar
year 2000. In other words, covered entities will be require to reduce greenhouse gas emissions to 2000
levels by 2010 (referred to hereafter as the established target).

The subdtitute specifies that tradeable alowances are not a property right, and that nothing in this
title or any other provision of law limits the authority of the United States to terminate or limit a tradesble
alowance.

The Secretary shdl determine the allocation of tradeable allowances to each covered sector and to
the Climate Change Credit Corporation (described below). The subgtitute directs the Secretary to
consder the digributive effect of the alocations on household income and net worth of individuas, the
impact on corporate income, taxes, and asset vaue, the impact on income levels of consumers and on their
energy consumption, the effects in terms of economic efficiency, the ability of covered entities to pass
through compliance costs to their customers, and the degree to which the covered sectors should decrease
over time.

Beginning two years after the date of enactment of the Act, the Under Secretary of Commerce for
Oceans and Atmosphere shdl review the established target no less frequently than biennidly to re-evduate
the established target after taking into account the best available science and most currently available data
and to re-evduate the environmenta and public heath impacts of specific concentration levels of
greenhouse gases to determine whether the established target continues to be consstent with the objective
of the United Nations Framework Convention on Climate Change of stabilizing levels of greenhouse gas
emissonsat aleve that will prevent dangerous anthropogenic (manmade) interference with the climate
sysem.

The subdtitute directs the Under Secretary to specificaly review in 2008 the established target and
report his reviews with any recommendations to the Senate Committee on Commerce, Science, and
Trangportation, the Senate Committee on Environment and Public Works, the House Committee on
Science, and the House Committee on Energy and Commerce.

Before making any dlocations, the subgtitute directs the Administrator to alocate to covered
entities tradeable alowances equivaent to the amount of greenhouse gas emissons reductions registered in
the national greenhouse gas database. 1n other words, covered entities that have registered emissions
reductions with the nationa greenhouse database prior to 2010, or entities that have entered into an
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accel erated participation agreement, may be awarded tradeable dlowances equd to their early reductions
before any other dlocation is made.

If acovered entity entersinto an agreement with the Adminigtrator to reduce emissonsto 1990
levels by the year 2010, then, for the Six-year period beginning with cendar year 2010, the Adminigtrator
shdl provide additiona tradegble alowances to that entity when dlocating alowances, and adlow that entity
to satisfy 20 percent of its requirements under the established target by submitting tradesble alowances
from another nation’ s greenhouse gas market, submitting a registered net increase in sequedtration, and
submitting reductions registered by an uncovered entity.

The subgtitute establishes a nonprofit Climate Change Credit Corporation that shdl receive and
manage tradeable alowances. The Corporation shal use the proceeds derived fromits trading activitiesto
reduce costs borne by consumers as aresult of the greenhouse gas reduction requirements of this Act.

The Corporation will dso provide support for technology deployment, incentives for greenhouse gas
reductions or net increases in greenhouse gas sequestration on agricultura lands, production of wind
power on agricultura lands, and production of renewable fuds. The subgtitute provides for the use of
carbon sequestration and provides for the establishment of sequestration regulations and criteriafor such
regulations.

Any covered entity thet failsto meet its requirements shal be liable for acivil pendty, payableto
the Administrator, equal to thrice the market value of the tradeable alowances that would be necessary for
the covered entity to meet those requirements on the date of the emission that resulted in the violation.

Cost

Because this substitute was not reported out of committee, the Congressionad Budget Office has
not provided cost estimates for thisbill.

Administration Position

According to a Statement of Administration Policy issued on October 29, the Adminigtration
“gstrongly opposes’ Senate passage of S. 139, and the substitute amendment that will be in order, which
“would establish the first mandatory regulations to limit emissions of greenhouse gases from dl sectors of
the U.S. economy.” According to the Adminigtration, S. 139 and the substitute amendment would require
deep and immediate cuts in fossil fud use, with significant negative economic impacts, in order to meet an
arbitrary greenhouse gas emissonstarget. Finaly, the Adminigiration objects to provisons that purport to
require Executive branch officias to submit appropriations requests and other legidative recommendations



to Congress. These requirements would be incons stent with the President’ s congtitutional authority to
supervise the unitary Executive branch and to recommend for the consideration of the Congress such
measures as the President judges necessary and expedient.

Possible Amendments

Amendments were limited to the McCain-Lieberman subgtitute amendment by unanimous consent.



